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I
INTRODUCTION
The exercise of extraterritorial jurisdiction has brought into question the
ability of nations to apply laws beyond their territory. When analyzing the
extraterritorial application of laws, one can study specific areas of law, such as
securities regulation, taxation, and antitrust. However, even when studying
these specific areas, it is important to focus on the jurisdiction issue. Any
analysis of extraterritoriality has to begin with the issue of jurisdiction-
whether the country in question has the ability to prescribe and enforce its
laws extraterritorially in that case.' If that country can legitimately exercise
extraterritorial jurisdiction, its pertinent body of substantive law and conflict
of laws rules will apply as well. 2 Everything flows from the nation's initial
ability to substantiate its claim of extraterritorial jurisdiction.
Extraterritorial jurisdiction is discussed in great detail in the Restatement
(Second) of the Foreign Relations Law of the United States. The Restatement
(Second) divides the question of jurisdiction into three areas: jurisdiction to
prescribe, jurisdiction to enforce, and jurisdiction to adjudicate.3
II
JURISDICTION TO PRESCRIBE
Jurisdiction to prescribe is the state's authority to "apply its law, whether
by statute, agency regulation, executive act, or judgment of a court, whether
in general or in particular cases." 4 In the past, such authority was limited to a
nation's territory and nationals. The major points of controversy were the
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exact location of a nation's borders, and whether a foreign corporation in
which a nation's citizens had an interest was subject to that nation's laws. 5 In
these situations, a conflict often arose between two different jurisdictions,
and, in a number of cases, the individual suffered the consequences and was
liable under both nations' laws. 6
This standard has been replaced by more flexible rules. Continuing
tension exists, however, as nations attempt to prescribe laws based upon
broad conceptions of territoriality and nationality. The United States is one
nation which has an expansive view of its own jurisdiction, a view that has met
with some resistance abroad. 7 This tension over the limits of jurisdiction has
caused the rules governing prescriptive jurisdiction to vary over the last
twenty years. 8 Territoriality9 and nationalityio remain two principles upon
which nations base jurisdiction to prescribe, but the limit of these two
principles changes as considerations of reasonableness and fairness, the
amount of conflict between states, and the impact on private interests are
considered.
The Restatement, in Tentative Draft Number Six, recognizes this and
encourages courts and decisionmakers to take these factors into account and
"develop priorities" that will allow different interests in a situation to be
accommodated to the greatest extent. One trend in jurisdiction is for nations
to apply law based upon domicile or residence, as opposed to nationality." l
This has become popular in private lawsuits involving wills, divorce and
family rights, and also, in some cases, for determining liability for, and
entitlement to, damages for injury.' 2
The limits on prescriptive jurisdiction are based upon considerations of
reasonableness.13 Tentative Draft Number Seven lists eight factors which
should be considered in determining reasonableness:
(1) [T]he extent to which the activity (i) takes place within the regulating state or
(ii) has a substantial, direct, and foreseeable effect upon or in the regulating state;
5. Tentative Draft No. 6, supra note 1, at 185.
6. The general theory was that international law offered no relief to the individual, who was
subject to two sets of laws. Id.
7. Id. at 186.
8. Id.
9. Section 402 states: "Subject to § 403 [Limitation on Jurisdiction to Prescribe], a state has
jurisdiction to prescribe law with respect to
(l)(a) conduct a substantial part of which takes place in its territory;
(b) the status of persons, or interests in things, present within its territory;
(c) conduct outside its territory which has or is intended to have substantial effect within its
territory.
Id. § 401(l)(a)-(c). See also id. at 187.
10. Section 402 states: "Subject to § 403 [Limitations on Jurisdiction to Prescribe] a state has
jurisdiction to prescribe law with respect to
(2) the activities, status, interests or relations of its nationals outside as well as within its
territory.
Id. § 401(2).
11. Id. § 402 comment e.
12. Id.
13. RESTATEMENT (SECOND) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 403(1)
(Tent. Draft No. 7, 1986) [hereinafter Tentative Draft No. 7].
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(2) the connections, such as nationality, residence, or economic activity, between the
regulating state and the persons principally responsible for the activity to be
regulated, or between that state and those whom the law or regulation is designed to
protect;
(3) the character of the activity to be regulated, the importance of regulation to the
regulating state, the extent to which other states regulate such activities, and the
degree to which desirability of such regulation is generally accepted;
(4) the existence of justified expectation that might be protected or hurt by the
regulation in question;
(5) the importance of the regulation in question to the international political, legal,
or economic system;
(6) the extent to which such regulation is consistent with the tradition of the
international system;
(7) the extent to which another state may have an interest in regulating the activity;
and
(8) the likelihood of conflict with regulation by other states.14
This list is not exhaustive; as the authors of the Restatement note, however,
one or more of these factors is likely to be present in any situation in which a
jurisdiction issue arises.' 5 The weight given to each of these factors depends
upon the circumstances of the particular case.16 The order in which these
factors are presented does not reflect a priority ranking.
17
Jurisdiction to prescribe is also limited when two or more states have a
reasonable basis for exercising jurisdiction and both states claim jurisdiction
over the case. In that situation, the Restatement authors urge that each state
should evaluate the interests of all parties involved and consider the factors of
the case.' 8 If one state has a clearly greater interest after such an evaluation,
the other states should defer to that state.' 9
In addition, the nation's ability to claim jurisdiction may depend upon the
level of the regulation.2 0 Acceptance of a regulation may depend upon the
relative authority of the promulgating body and the statutory and legal bases
for its prescribing authority. 2 1
U.S. courts, Congress, and the executive branch have realized the need for
limits on prescriptive jurisdiction because broad application by the United
States has led to increased international friction. 22 Thus, recent cases and
statutes have tended to superimpose a standard of reasonableness so that the
United States does not apply its laws to the outer limits of its jurisdiction.
14. Id. § 403(2)(a)-(h).
15. Id. § 403 comment b.
16. Id.
17. Id.
18. Id. § 403(3).
19. Id.
20. Id. § 403 comment c.
21. Id. The Restatement implies that laws passed by the Congress and signed by the President
should be given greater force than administrative actions, which are based upon broad grants of
authority from Congress.
22. See United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir. 1945); In re Uranium
Antitrust Litig., 617 F.2d 1248 (7th Cir. 1980); 4 COMMON MARKET AND AMERICAN ANTITRUSTS 11-63
(J. Rahl ed. 1970).
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III
JURISDICTION TO ENFORCE
The second area ofjurisdiction resulting from a nation's attempts to apply
its laws extraterritorially is jurisdiction to enforce. This category
encompasses state efforts outside the judicial process to enforce its laws by
inducing or compelling extraterritorial compliance, as well as punishing
persons who refuse to comply with those laws and regulations. 23 To enforce
laws against persons outside a nation's territory, the persons must be given
reasonable and fair notice under the circumstances of the charge against them
and must have the opportunity to respond to the charges before the
enforcement occurs.2 4 Moreover, the enforcement measures applied must be
reasonable and in proportion to the offense in question. 25 The comments to
this section of the Restatement list a number of possible enforcement
measures. The measures include:
(1) [D]enial of the right to engage in import or export transactions with the
enforcing state;
(2) removal from a list of persons eligible to bid on government contracts;
(3) suspension, revocation, or denial of a permit to engage in a particular business
activity; and
(4) prohibition on the transfer of assets. 26
Judicial actions are also enforcement actions, but the Restatement has
drawn a clear distinction between judicial remedies and other remedies.2 7
Jurisdiction to enforce is limited by a reasonableness standard, and usually
involves the denial of some benefit from the enforcing state. 28 In the United
States, most enforcement actions are taken by the executive branch.
Enforcement actions must be proportionate to the harm done by the
transgressing foreign individual. 29
An example of enforcement measures is export control regulations. 30 U.S.
exports with national security sensitivity are subject to regulations that make
the U.S. manufacturer and foreign consignee responsible for ensuring that a
prohibited country is not the final destination of sensitive technology. 3' The
United States Government might also choose to enforce its securities and
commodities markets by denying access to those regulated markets to foreign
interests which have violated U.S. regulation in those fields.
23. See Tentative Draft No. 6, supra note 1, § 431(1).
24. Id. § 431(2)(a), (b).
25. Id. § 431(3).
26. Id. § 431 comment c.
27. See supra note 3 and accompanying text. See also Tentative Draft No. 6, supra note 1, § 431,
comment a.
28. Id. § 431 comments c, d.
29. Id. § 431(3).
30. For further information on export controls, see the section on export controls in this
bibliography.
31. 15 C.F.R. § 388 (1986).
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IV
JURISDICTION TO ADJUDICATE
Jurisdiction to adjudicate can be exercised only when that exercise would
be reasonable.32 The Restatement offers eleven independent factors, each of
which, if present, is a sufficient basis upon which to exercise jurisdiction to
adjudicate. These factors are:
(1) [T]he person or the thing is present in the territory of the state (other than
transitorily);
(2) the person, if a natural person, is domiciled in the territory of the state;
(3) the person, if a natural person, is resident in the territory of the state;
(4) the person, if a natural person, is a national of the state;
(5) the person, if a corporation or comparable juridical person, is organized
pursuant to the law of the state or of a subdivision of the state;
(6) a ship or aircraft (or other vehicle) to which the adjudication relates is registered
pursuant to the laws of the state;
(7) the person, whether natural or juridical, has consented to the exercise of
jurisdiction by the state or by the court or administrative tribunal;
(8) the person, whether natural orjuridical, regularly carries on business in the state;
(9) the person, whether natural or juridical, had carried on activity in the state which
created liability, but only in respect of such activity;
(10) the person, whether natural or juridical, had carried on outside the state an
activity having a substantial, direct, or foreseeable effect within the state, which
created liability, but only in respect of such activity; and
(11) the thing is owned, possessed, or used in the state, but only in respect of that
thing or a claim reasonably connected with that thing.
3 3
Persons can also waive their right to contest jurisdiction by appearing or
sending a representative to a court or an administrative tribunal for any
purpose other than challenges to that body's jurisdiction over the party.3 4
Jurisdiction to adjudicate in U.S. courts is a concept that has been
developed, for the most part, through cases between residents of different
U.S. states. The underpinning for international jurisdiction to adjudicate,
however, is the same and applies the same principles. Thus, the criteria for
exercising jurisdiction over foreign nationals can be obtained by examining
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national are not involved).
United States v. Curtis-Wright Export, 299 U.S. 304 (1936) (except with
respect to U.S. nationals, the U.S. Constitution and laws have no force in
foreign territory, and actions taken for enforcement in foreign territory
must be grounded by treaties, international understandings, and
compacts and principles of international law).
United States v. Firestone Rubber Co., 518 F. Supp. 1021 (N.D. Ohio 1981)
(extraterritorial jurisdiction).
United States v. Louisiana, 394 U.S. 11, reh. denied, 394 U.S. 994, decree
supplemented, 394 U.S. 836 (1968) (navigable sea can be divided into three
zones, distinguished by the degree of control held over them by a
contiguous nation).
United States v. Mitchell, 553 F.2d 996 (5th Cir. 1977) (citizenship is an
internationally-recognized basis of jurisdiction).
United States v. Postal, 589 F.2d 862 (5th Cir.), cert. denied, 444 U.S. 832
(1979) (defines territorial sea as extending for three miles from the coast,
with exception for customary international law).
United States v. Toscanino, 500 F.2d 267 (2d Cir. 1974) (Bill of Rights applies
extraterritorially to U.S. agents and their actions).
United States v. Wright-Barker, 784 F.2d 161 (3d Cir. 1986) (Congress can
assert extraterritorial jurisdiction for violations of U.S. law, so long as the
jurisdiction does not abridge constitutional provisions or international
agreements of the United States.).
Volkswagenwerke Aktiengesellschaft v. Superior Ct., 33 Cal. App. 3d 503, 109
Cal. Rptr. 219 (1973) (domestic courts ordering discovery abroad must
conform to channels and procedures established by the host nation).
VI
TAXATION
The United States, along with most other nations, has legislated rules on
its extraterritorial ability to tax entities over which it claims jurisdiction. On
the international level, numerous efforts have been made to harmonize these
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laws; treaties have been developed to resolve such issues as double and triple
taxation by considering factors including the type of income, the residence
and nationality of the individual or corporation, and the place where the
income was earned.3 6
The Restatement has codified generally accepted international tax
practices.3 7 A state generally can impose taxes on the basis of income,
property, transfer of wealth, or transactions.3 8 For the most part, jurisdiction
to tax mirrors jurisdiction to prescribe, and the same bases of jurisdiction
apply. 39 States have the authority to tax on the bases of nationality or
domicile for natural or juridical persons, and on the basis of residence for
natural persons. 40 The ability to tax is not dependent upon the source of the
income to be taxed; the income can originate outside of the state. 4'
States can tax income, the source of which is either within or without the
state if the person claiming the income is a national, resident, or domiciliary. 42
A state also has the power to tax property located within its territory.43 The
income to be taxed is limited to the income from this property and other
transactions involving the property which "occur, originate, or terminate in its
territory or have a substantial connection to the state." 44 States may tax
property outside their jurisdiction only if the property is owned by nationals,
domiciliaries, or residents.4 5
States can tax transfers of wealth if the wealth consists of property within
that state, or property not located within the state but transferred by a
national, domiciliary, or resident of the state. 46  States can also tax
transactions which occur, originate, or terminate in the state or have a
substantial connection to the state even if a national, resident, or domiciliary
of the state is not involved in the transaction. 47
Finally, a state's power to tax is more limited if it is based on the natural or
juridical person being present or doing business in the state. 48 A state
exercising jurisdiction based upon doing business in the state can only tax
income generated from that business. 49 Thus, states may not tax the income
of foreign corporations not earned in their jurisdiction. 50
The United States has created a general exemption for double taxation,
the situation when two states tax the same income. In its tax treaties, the
36. See DELOITrE, HASKINS & SELLS, DOUBLE TAXATION RELIEF (1979).
37. Tentative Draft No. 6, supra note 1, §§ 411-413.
38. Id. § 411 comment a.
39. Id. § 411 comment b.
40. Id. § 412(a)(a).
41. Id.
42. Id. § 412(1)(a).
43. Id. § 412(2).
44. Id. §§ 411(2)(b), (3)(b).
45. Id. § 412(3)(b).
46. Id. § 412(3).
47. Id. § 412(4).
48. Id.
49. Id.
50. Id. § 412 comment a.
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United States recognizes a comparable tax by another state on income earned
by a national, resident, or domiciliary outside the United States, or on
property outside the United States. 5' The recognition takes the form of an
exemption from taxation of the income by the United States or a credit for the
foreign tax paid. 52 This procedure is followed by a number of states. 53
Primary jurisdiction to tax is based upon the source of the income. 54
Therefore, the state which is the source of the income usually collects the tax,
and the states which claim extraterritorial jurisdiction usually credit the tax or
exempt the income from taxation. 55
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VII
ANTITRUST
There are three bases for extraterritorial jurisdiction of U.S. antitrust laws.
If an agreement to restrain trade is made in the United States or if an
agreement to restrain trade is carried out to a significant degree in the United
States, the parties will be subject to U.S. extraterritorial jurisdiction,
regardless of their nationality or place of business. 56 Second, if an agreement
or conduct to restrain trade has as its principal purpose interference with U.S.
commerce and the agreement or conduct does have an effect on U.S.
commerce, then the United States has jurisdiction over the matter.5 7 The
United States will have jurisdiction in that case, even if the agreement is made
outside the United States or if the conduct is carried on primarily outside the
United States. 5 8 Finally, the United States will exercise jurisdiction if an
agreement or conduct has a substantial effect on U.S. commerce and the
exercise of jurisdiction is not unreasonable. 59
The principal factor that courts should examine is the effect on U.S.
commerce. 60 In addition, the jurisdiction must meet the reasonableness
standard of Restatement section 403.61 One factor that may be significant in
56. Id. § 415(1).
57. Id. § 415(2).
58. Id.
59. Id. § 415(3).
60. Id. § 415 comment a.
61. Id.
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determining reasonableness is the participation of a U.S. national or
corporation in any agreement or conduct. 62
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Courts in the United States have jurisdiction only for crimes committed in
violation of U.S. law. 63 A violation of any foreign penal statute will not suffice
to give a U.S. court jurisdiction.64 In addition, the accused must be in the
United States and before the court to be tried for a crime. 65 Constitutional
safeguards apply to those being tried in United States courts. 66
In addition, the exercise of jurisdiction for a violation of U.S. law that
occurred outside the United States is limited by international comity and
reasonableness. 67 U.S. enforcement agencies seem to recognize that criminal
jurisdiction over activity that took place substantially in another country
should be used sparingly. 68 Jurisdiction in these cases is normally exercised
over crimes that are serious and universally condemned, such as drug
trafficking or treason. 69
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The United States maintains that any securities transaction carried out, or
intended to be carried out, in the United States is subject to U.S.
jurisdiction.70 This is true regardless of the nationality of the participants in
the transactions or the actual place of business of the participants or
transactions. 7' In addition, if a securities transaction occurs outside the
United States, or if the conduct occurs primarily in the United States and the
actual transaction occurs elsewhere, the United States will still have
jurisdiction. 72 Finally, if investment advice or solicitation of proxies related to
securities is offered in the United States, the United States claims
jurisdiction. 73
In addition to these bases for jurisdiction, the United States will consider
jurisdiction in other securities transactions, based upon the reasonableness of
the jurisdiction. The likelihood of jurisdiction increases if any of the
following factors are present:
(1) [W]hether the transaction or conduct has, or can reasonably be expected to have,
a substantial effect on a securities market in the United States for securities of the
same issuer or on holdings in such securities by U.S. nationals or residents;
(2) whether representations are made or negotiations are conducted in the United
States; and
(3) whether the party sought to be subjected to the jurisdiction of the United States
is a United States national or resident, or the persons sought to be protected are
United States nationals or residents.
74
The principal purpose of U.S. securities laws and regulations as well as
these guidelines is to protect U.S. investors as well as the securities markets of
the United States and those who buy and sell in those markets.7 5 In addition,
the character of the securities activity to be regulated affects the
70. Id. § 416(1)(b).
71. Id.
72. Id. § 416(l)(c), (d).
73. Id. § 416(1)(e).
74. Id. § 416(2).
75. Id. § 416 comment a.
[Vol. 50: No. 3
Page 303: Summer 1987]
reasonableness of jurisdiction. 76 The authors of the Restatement argue that
exercising jurisdiction to punish fraudulent or manipulative conduct should
be broader than exercising jurisdiction for routine administrative matters. 7
The principle of reasonableness in exercising jurisdiction has also caused a
shift in case law. 78 The trend in securities transaction cases has moved away
from a. sole focus on the significance of U.S. contacts to a balancing of U.S.
and foreign interests in the regulation of securities transactions. 79
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JURISDICTION OVER FOREIGN SUBSIDIARIES OF U.S. MULTINATIONALS
The exercise of jurisdiction over foreign subsidiaries of U.S.
multinationals depends upon the reasonableness of the regulation and the
importance of regulation to the United States.8 0 This also applies to foreign
companies owned or controlled by U.S. citizens."' A factor that weighs
against exercising jurisdiction is the possibility that the U.S. exercise of
jurisdiction may be in potential or actual conflict with the actual law of the
state in which the foreign subsidiary is located.8 2
Jurisdiction in this case is generally limited to trans-border activities and
other aspects of the international transactions of foreign subsidiaries.8 3
Activities that are predominantly local in nature, such as health and safety
practices, industrial and labor relations, and environmental controls are
normally matters for the host government to regulate.8 4
80. Tentative Draft No. 6, supra note 1, § 414.
81. Id. § 414 comment e.
82. Id. § 414 comment c.
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84. Id. § 414 comment c.
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The link of ownership between parent and subsidiary used to justify the
exercise ofjurisdiction by the United States is ownership of all or a majority of
the shares of the subsidiary. 85 The link of control between parent and
subsidiary used to justify the exercise of jurisdiction by the United States is
owning a voting majority of stock or being the principal creditor of a
subsidiary and using that position to make corporate decisions for the
subsidiary.8 6
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